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VEMORANDUM AND ORDER

RONALD R LAGUEUX, Chief Judge.
This matter is before the Court on three outstandi ng notions

relating to the underlying wongful death claimbrought by @ adys



Ray Crawford, a resident of Mssissippi, ("plaintiff"”) on behalf
of herself and Brandi Crawford, her mnor child, for the death of
her husband, WIIliam Crawford agai nst Cooper/T.Smth Stevedoring
Co., Inc., a Louisiana corporation, ("Cooper/T.Smth"), Hawco
Manuf acturi ng Co., of Lousiana, ("Hawco"), Stateline Scrap Co.,
of Massachusetts, ("Stateline"), R ver Consulting, Inc., of
Lousiana, ("River"), International Longshorenen’ s Associ ation
Local 1329 of Rhode Island ("ILA"), John J. Or & Son, Inc. of
Rhode Island ("Or"), Upper Cty Electric Conpany, of Louisiana
("Upper City"), and Harbour and Port Contractors, Inc., of
Lousi ana ("Harbour & Port"). Plaintiff's clains are contained in
a Third Amended Conplaint. A nunber of crossclains,
counterclains, third party clainms and fourth party cl ai ns have
al so been filed in the case.

The first notion is defendant Hawco's notion for summary
j udgnment pursuant to Rule 56 of the Federal Rules of G vil
Procedure. Defendant, Harbour & Port, (also a third party
defendant) has made a notion to dismss plaintiff's direct claim
against it pursuant Rule 12(b)(6) alleging that said claimis
barred by the statute of limtations. Finally, third party
defendant and fourth party plaintiff AXA dobal R sk (UK) Ltd.,
("AXA") has nmoved for summary judgnment on its clai m against
Har bour & Port for a declaratory judgnment that it has no
obligation to defend or indemify Harbour & Port in this case.

In her multi-count conplaint, plaintiff asserts a nunber of

| egal theories of recovery for the wongful death of her husband



agai nst the naned defendants. 1In Count | of the Conpl aint
plaintiff alleges that Hawco, as one of a nunber of defendants,
negligently maintained, constructed, designed, repaired, operated
and/or controlled the crane, the spreader bar and the grapple

whi ch caused Wlliam Crawford to fall to his death. 1In Count 11
plaintiff avers that Hawco, as one of a nunber of defendants, is
strictly liable for Wlliam Crawford's death because it supplied
an unsafe product (the grapple) which was likely to cause injury
to users. In Count IIl, plaintiff asserts that Hawco, anong
others, violated the rulings of the United States Departnent of
Cccupational Safety and Hazards ("OSHA") and as a result, WIIliam
Crawford was injured and kil l ed. In Count IV plaintiff makes a
claimfor |oss of consortiumon her own behalf and on behal f of
Brandi Crawford arising out of the wongful death of WIIiam
Crawford. In Count V plaintiff avers a negligent hiring claim
agai nst Cooper /T. Smth, Or and/or the I.L.A Count V is not
inplicated in the pending notions. In Count VI plaintiff asserts
a negligence cl aimagai nst Harbour & Port, WIlliamCrawford's
enpl oyer because of its failure to make paynent of conpensation
benefits to plaintiff under the Longshore and Harbor Wrker's
Conpensation Act, 33 U S.C. § 905(a) ("LHWCA"). The only other
claimrelevant at this tine is the crossclai mbrought by AXA

agai nst Harbour & Port asserting that there was no insurance
coverage under its policy for any potential clains against

Har bour and Port arising fromthe Crawford incident. For the

reasons which follow, Hawco's notion for summary judgnent is



granted with respect to Count |1l but denied with respect to
Counts I, Il, and I'V. Harbour & Port's notion to dismss is
granted because plaintiff's claimagainst it is barred by the
statute of |imtations. The dism ssal of that claimcauses AXA's
crosscl ai m agai nst Harbour & Port to becone noot.

Backgr ound

This case arises out of an incident that occurred nore than
ten years ago. In 1987, two Gantry cranes were |located in the
Port of Providence. A Gantry crane is a hoistering device which
nmoves on tracks on a bridge-like frane. At that tine, both
cranes were equi pped as contai ner cranes and were not operable.
This suit involves one of those cranes known as the "south
crane.”

Cooper/ T. Smth, based in Louisiana, conducts stevedoring
operations in a nunber of ports of the United States. 1In 1988 or
1989, David Bourke, a principal of Stateline, contacted David
W ki ns, senior vice-president of Cooper/T. Smth to express an
interest in having Cooper/T. Smith extend its operations to the
Port of Providence to help Stateline export scrap fromthis
| ocation. The original intent was to repair the north crane so
that it could be used to | oad scrap material onto ocean-going
vessels. WIkins then contacted D xon Betz at R ver to study the
feasibility of converting the north crane.

The north crane was subsequently damaged after being hit by
a vessel and the parties decided to focus on converting the south

crane instead. River advised Cooper/T. Smth that the conversion



of the south crane was feasible and submtted an estimated budget
for repair and nodification. River was then hired by Cooper/T.
Smith to oversee the refurbishing of the south crane including

t he purchase of necessary materials. W]IKkins understood that

Ri ver woul d provi de engi neering and constructi on managenent
services for the project. Harbour & Port was hired by River to
repair the structural damage to the crane. WIIliam Crawford was
a foreman for Harbour & Port and was working on the crane project
in Providence at the tine in question.

To convert the Gantry crane to a scrap |oading crane, a
grappl e woul d have to be acquired which would be used to pick up
scrap fromthe dock and load it onto the ship. The grapple is
attached by chains to a spreader bar, which contains a diese
engi ne and a generator. The engine powers the generator which
supplies electric power to a notor in the head of the grapple via
an unbilical cord. That notor is the power source for a
hydraul i ¢ punp which pressurizes the hydraulic fluid. The fluid
pressurizes cylinders which in turn open and cl ose the eight (8)
tines of the grapple. The end result is that the crane can pick
up scrap on the ground, trolley that scrap over the hold of the
ship, and then release it into the hold of the vessel.

Cooper/ T. Smth contacted several firnms to arrange for the
construction of a 20 cubic yard grapple. Hawco was awarded the
contract and on Septenber 7, 1989, an order was placed for the
purchase of a 20 cubic yard, 8 tine electro-hydraulic scrap

grappl e wei ghi ng 28,000 pounds with a 125 horse power notor for



$129, 000.00. This grapple would be the | argest grapple ever
built.

After it was repaired and nodified, the crane, with grapple,
was run by an operator |ocated in a cab high above the ground
whi ch contained the control switches for the crane's operation.
In order to trolley the spreader bar/ grapple back and forth, the
operator had to nove the appropriate toggle switch in the desired
direction with his hand. Another toggle switch controlled the
crane's hoi st nechani sm which rai sed and | owered the spreader
bar/grapple. A third toggle switch was used to control the
opening and closing of the tines of the grapple. To open or
cl ose the grapple, the operator pushed the switch in the
appropriate direction but was required to mai ntain hand pressure
on that switch until the opening or closing cycle was conpl et ed.
Once the operator renmoved his hand fromthe switch, it returned
to the neutral position, shutting off hydraulic pressure fromthe
punp to the cylinders on the grapple tines.

Later in 1989, the grapple was sent to Cooper/T. Smith's
facility in Darrow, Louisiana until the south crane in Providence
was ready for use. A telenetry systemwas installed to convey
the crane operator's requirenents to the spreader bar. Upper
City conpleted the work called for on the crane when the spreader

bar arrived in Providence. Upper Cty was asked to do the

necessary work on the spreader bar - installing the unbili cal
cord and the electrical control switches - in addition to its
original contract work. The spreader bar was not constructed



by Hawco. Simlarly, the generator set and controls were nounted
on the spreader bar and the spreader bar was nade operational by
parties other than Hawco.

During testing of the crane, prior to the accident, problens
were encountered with the grapple dropping scrap after the | oad
had been picked up and was being trolleyed toward the ship. E. J.
Lintinger, from Upper City, determ ned the cause of the problem
to be a bleed off of hydraulic pressure to the cylinders causing
the tines to open slowy as the grapple was being hoisted from
the scrap pile toward the ship. This would occur when the crane
operator released the grapple control switch. Lintinger
contacted Hawco to inquire as to whether pilot controlled check
val ves had been installed in the grapple's hydraulic system and
was told that they had not. Plaintiff clains such val ves woul d
have elim nated the scrap droppi ng probl em by naintaining the
pressure to the cylinders after the switch was rel eased and it
was self-neutralized.

To solve the problem Upper City installed a detent switch
which remains in the position the operator places it until it is
manual |y noved to another position. This detent switch had three
positions: one which would apply hydraulic pressure to the
cylinders to open the grapple, a neutral position which supplied
no hydraulic pressure and a third position to supply hydraulic
pressure to close the grapple. Wth this new detent switch, the
crane operator could |l eave the switch in the closed position

whi l e hoisting and noving the scrap filled grapple fromthe scrap



pile to the ship.

On February 6, 1991, the refurbished crane was in place in
Provi dence and ready for its first |oading of scrap onto the
vessel "Star Conopus."” WIKkins, representatives from Harbour &
Port,the president of Stateline, engineers fromRiver, and
others, were present. Wrk had begun at approximtely 7:00 am
that day. About m d-norning, the radiator hose on the diesel
engi ne ruptured. This caused the engine to | oose its cool ant and
over heat which resulted in the automatic shut down of the
generator and the | oss of the electric supply to the grapple.
The main engine on the crane was still operative, however. At
the tinme of the mal function, the grapple was over the hold of the
ship. The crane operator trolleyed the grapple, which was
partially open, to the dock and lowered it onto the dock. He
aligned the top of the spreader bar with a 15 foot hi gh wooden
platformon the |l egs of the main structure of the crane so that
Cooper/ T. Smth's electrician and mai nt enance man, Janes Barnett
("Barnett"), could clinb up the side of the crane and cross over
onto the spreader bar to fix the broken radi ator hose. Barnett
was acconpani ed by Wlliam Crawford, the foreman for Harbour &
Port. After the radi ator hose was repaired, the generator was
started up fromthe spreader bar. The control switch for the
grappl e had been inadvertently left in the closed position, so as
t he power was restored, the grapple began to close. Al nost
i mredi ately, the spreader bar shook so that the distance between

t he spreader bar and the platformon the crane increased.



Barnett was able to grab onto a cable. Crawford, however, either
attenpted to junp or fell fromthe spreader bar to the crane

pl atf orm and ended up on the concrete dock below. On March 2,
1991, he died as a result of injuries sustained in the fall.

d adys Crawford was the wife of WIlliam Crawford. She
brought this action against Cooper/T. Smth and others for his
wrongful death on behalf of herself and Brandi Crawford, a mnor.
Brandi Crawford is the natural born granddaughter of d adys and
WIlliam Crawford. Brandi was born on March 16, 1982 to Lisa Jo
Crawf ord, daughter of decedent. After giving birth, Lisa Jo
lived with her parents for approximtely two nonths. \When she
| eft her parents' hone to nove back into her husband' s house, she
left Brandi to live with dadys and WIlliam Brandi has seen her
natural father on only one occasion and although she has seen her
natural nother nore frequently, she has been told that Lisa Jo is
her sister rather than her nother.

The Crawfords cl ai med Brandi as a dependant on their incone
tax returns since the year of her birth. She was registered in
school as Brandi Crawford and was disciplined and provided for by
the Crawfords. On July 26, 1991, 3 adys Crawford petitioned to
adopted Brandi. The natural parents waived their rights and
consented to the adoption, which was approved on August 1, 1991.

The conplaint in this case has been anended tw ce, adding
and dropping parties, and third and fourth party conplaints have
al so been filed. Subsequent to the accident, and before this

case was filed, plaintiff applied for workers' conpensation



benefits from Harbour & Port in Louisiana under the LHWCA, 33

U S C 8 905(a). The Adm nistrative Law Judge (ALJ) who heard

t he case found that Har bour & Port's workers' conpensation

i nsurance with Hartford Insurance Conpany expired literally hours
before Wlliam Crawford' s accident and that coverage with a new
carrier, Wausau Insurance Co. did not take effect until sonetine
after the accident. Thus the ALJ ruled that Harbour & Port did
not have workers' conpensation insurance in effect at the tine of
the accident. It was stipulated in that proceeding that WIIliam
Crawford' s injuries occurred during the course and scope of his
enpl oyment with Harbour & Port and that there existed an

enpl oyer - enpl oyee rel ationship at the time of the accident. The
ALJ hel d that Harbour & Port was primarily liable to pay the
conpensation benefits to plaintiff and that R ver was secondarily
liable as Wlliam Crawford's "general enployer."” Harbour & Port
did not have the financial ability to nmake paynent, therefore,

Ri ver paid the conpensation benefits to plaintiff, thus stepping
into the shoes of the enployer, Harbour & Port. This case was
hel d i n abeyance pending the outcone of those proceedings. Even
before the decision of the ALJ becane final, River noved for
sumary judgnent in this case, but this Court waited for finality
to set in. Later, plaintiff was granted | eave to serve a Third
Amended Conpl ai nt nam ng Harbour & Port as a direct defendant.

Har bour & Port had lost its immunity fromdirect suit by an

enpl oyee by failing to have workers' conpensation insurance in

effect on the accident date and then failing to make the benefit
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paynents. The insurance underwiters, AXA then cane into the
case and asserted a crossclai magai nst Harbour & Port for a
decl aratory judgnent to the effect that it provided no insurance
coverage for the direct negligence clainms nmade agai nst Harbour &
Port by plaintiff.
After the ALJ's decision becane final, R ver's notion for
summary judgnent was granted fromthe bench since it took the
pl ace of WIlliam Crawford' s enployer and, thus, acquired immunity
fromsuit. The Court then heard arguenents on Hawco's notion for
sumary judgnent, Harbour & Port's notion to dismss, and AXA's
nmotion for summary judgnent on the portion of its crossclaim
which relates to the requested declaratory judgnment. Those
matters were taken under advi senent. They are now ready for
deci si on.
1. Standard of Review
Hawco and AXA have both brought summary judgnent notions
pursuant to Rule 56(c) of the Federal Rules of Cvil Procedure,
whi ch sets forth the standard for ruling on such notions:
The judgnent sought shall be rendered forthwith if the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any,
show that there is no genuine issue as to any material fact
and that the noving party is entitled to a judgnent as a
matter of |aw.
Therefore, the critical inquiry is whether a genuine issue of
mat erial fact exists. "Material facts are those 'that m ght

affect the outcone of the suit under the governing | aw.

Morrisey v. Boston Five Cent Sav. Bank, 54 F.3d 27,31 (1st Cir

1995) (quoting Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248

11



(1986)). "A dispute as to a material fact is genuine "if the
evidence is such that a reasonable jury could return a verdict
for the non noving party."'" Id.

On a notion for summary judgnment, the court nust view all
evi dence and related inferences in the light nost favorable to

t he nonnoving party. Continental Casualty Co. v. Canadian

Universal Ins. Co., 924 F.2d 370, 373 (1st Cir. 1991). At the

sumary judgnent stage, there is "no roomfor credibility

determ nations, no roomfor the neasured wei ghing of conflicting
evi dence such as the trial process entails, no roomfor the judge
to superinpose his own ideas of probability and |ikelihood."

Greenburg v. Puerto Rico Maritine Shipping Auth., 835 F.2d 932,

936 (1st Cir. 1987). Simlarly, "[s]unmary judgnment is not
appropriate nerely because the facts offered by the noving party
seem nost pl ausi bl e, or because the opponent is unlikely to

prevail at trial." Gannon v. Narragansett Elec. Co., 777 F. Supp.

167, 169 (D.R 1. 1991).

Har bour & Port has noved for dismssal of plaintiff's claim
against it pursuant to Rule 12(b)(6) for failure to state a claim
upon which relief can be granted. 1In ruling on a notion to
di sm ss, the court nust construe the conplaint in the |ight nost
favorable to plaintiff, taking all well-pleaded allegations as
true and giving plaintiff the benefit of all reasonable

i nferences. See Negron-Gaztanbide v. Hernandez-Torres, 35 F.3d

25, 27 (1st Gir. 1994), cert. denied, 513 U.S. 1149 (1995).

Di smissal under Rule 12(b)(6) is appropriate only if "it appears

12



beyond doubt that the plaintiff can prove no set of facts in
support of his claimwhich would entitle himto relief."” Conley
V. G bson, 355 U S. 41, 45-46 (1957); see also 5A Charles Al an
Wight & Arthur R MIler, Federal Practice and Procedure § 1357
(2d ed. 1990).
I1'l. Discussion

This Court has jurisdiction over this matter pursuant to 28
U S.C. 81332, comonly known as "diversity jurisdiction,” which
requires the parties to be citizens of different states and the
amount in controversy to be at |east $75,000.00". This suit was
brought under the Rhode Island Wongful Death Act, R 1. Gen. Laws
8§ 10-7-1 et seq., thus, the parties have assunmed in their briefs
and argunents that Rhode Island law will apply to this dispute.
Therefore, no choice of |aw analysis is necessary.

A Hawco's Motion For Sunmary Judgnent

Def endant Hawco has noved for summary judgnent on all counts
in which it is named (Counts | through 1V). Count | asserts a
negl i gence claimagainst it for the manner in which it
“mai nt ai ned, constructed, designed, repaired, operated and/or
controlled the crane, the spreader bar and the grapple" which
caused Wlliam Crawford to be injured and killed. Hawco denies

it was negligent in designing and building the grapple sold to

At the tine this case was filed, the anount in controversy
requi rement under 28 U.S.C. 81332 was $50,000.00. Later, the
amount required was anended to $75,000.00. As the case was filed
before the amendnent took effect, the jurisdictional anount
required in this case is $50,000.00, but that is of no nonent in
this case because plaintiff seeks to recover far nore than
$75, 000. 00.

13



Cooper/T. Smth. Count Il is a strict products liability claim
asserted agai nst Hawco for supplying an unsafe product which was
likely to injure users. Hawco clains that there is no evidence
to support a strict products liability action against it since it
did not supply an unsafe product. Count IIl is a claimfor
breach of OSHA rulings and safety standards. Hawco cl ai ns that
Count 111 does not apply to it and summary judgnment shoul d be
granted in its favor. Hawco further contends that it is entitled
to judgnment as a matter of law as to the claimof Brandi Crawford
contained in Count |V, because she was neither a biological or
adopted child of Wlliam Crawford at the tine of his death.
Plaintiff argues that the doctrine of equitable adoption should
apply and thus Brandi's clai mshould not be dism ssed.

1. Count | - Negligence

Count | contains plaintiff's claimthat Hawco was negl i gent
i n mai ntaining, constructing, designing, repairing, operating
and/or controlling the crane, spreader bar and the grapple which
caused the accident in question. Plaintiff's menmorandum provi des
a nore specific description of the manner in which she believes
Hawco was negligent:

1. Failure to install pilot controlled check val ves at the
initial construction of the grapple.

2. Failure to retrofit the grapple with pilot controlled
check valves after E.J. Lintinger contacted Hawco and
infornmed themthat the grapple was dropping scrap due to
hydraul i c pressure bl eed off.

3. Failure to insist that the grapple control switch be of
the self-centering type.

14



4. Failing to give adequate warnings and/or instructions

t hat when the grapple was placed upon the ground, an air gap
shoul d be mai ntai ned between the top of the grapple and the
bottom of the spreader bar greater than the difference

bet ween the cl osed and open height of the grapple, so that
if the grapple is inadvertently closed it would not strike
the bottom of the spreader bar, or to perform mai nt enance on
the spreader bar only with the grapple off the ground.

5. Failing to insist upon and/or recomend the
installation of hand railing and/ or anchor points for safety
belts upon the spreader bar when it knew, because of its
superior know edge, that i[t] was highly likely and
foreseeabl e that individuals would be working upon the
spreader bar while the grapple was placed on the ground.
Hawco not only denies plaintiff's allegations and argues that it
was not negligent with respect to the manufacture of the grapple
but also clains that no action or non-action on its part was a
proxi mat e cause of the accident.
To defeat Hawco's summary judgnent notion as to Count I,
plaintiff nmust show "sufficient facts to satisfy the necessary

el enents of his [or her] negligence claim" Russian v. Life-Cap

Tire Services, Inc., 608 A 2d 1145, 1147 (R 1. 1992). Plaintiff

nmust provi de evidence which identifies Hawco's negligence as the
proxi mate cause of the injury or fromwhich a reasonable

i nference of proximate cause nay be drawn. 1d. The el enents of
a negligence action are well|l established in Rhode Island. To
succeed on such a claim plaintiff nust show that (a) defendant
owed decedent a legal duty to refrain from negligent behavior;
(b) Hawco breached that duty; (c) the breach proxi nately caused
t he accident and decedent's injury; and (d) there was actual

| oss or damage resulting. See Splendorio v. Bilray Denolition

Co., Inc., 682 A 2d 461, 466 (R 1. 1996); Jenard v. Halpin, 567
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A .2d 368, 370 (R1. 1989). dearly, in a wongful death case,
the fourth elenent is satisfied.

Wiile plaintiff's menorandumin support of her opposition to
Hawco' s notion for summary judgnent cannot be described as a
nodel of clarity, a fair reading of it suggests that Hawco's
negl i gence essentially was in its design and manufacture of the
grapple and in its failure to provide warnings or instructions to
a user since Hawco had superior know edge as to the proper and
safe use of the grapple. Based on these allegations, the Court
can assune that if plaintiff had chosen to nane the | ega
t heori es under which she was proceedi ng, she woul d have asserted
a negligent design and manufacturing claimand a failure to warn
claim

The question of whether Hawco owed a duty to decedent is a
matter of law, not fact, and nust be resolved by the Court. "The
|l egal duty that is the predicate for the . . . negligent
manufacturing claimis the general duty of every manufacturer to
use due care to avoid foreseeable dangers in its products.”

Medtronic Inc., v. Lohr, 518 U S. 470, 501 (1996). See also

Banks v. Bowen's Landing Corp., 522 A 2d 1222, 1225 (R 1. 1987);

Buil ders Specialty Co. v. Goulet, 639 A 2d 59, 60 (R 1. 1994),

quoting Palsgraf v. Long Island Railroad Co., 162 N E. 99, 100

(1928))("The risk reasonably to be perceived defines the duty to
be obeyed, and risk inports relation; it is risk to another or to
others within the range of apprehension”). The extent of the

duty, therefore, is determned by the foreseeability of the risk.

16



Whether a risk existed and its degree of foreseeability are
factual questions which nust be left to the determ nation of the
jury.

Additionally, "the predicate for the failure to warn claim
is the general duty to informusers and purchasers of potentially
dangerous itens of the risks involved in their use.”™ Medtronic,
518 U.S. at 501. Under failure-to-warn analysis in Rhode Island,
a product is defective if the seller does not warn of the
product's danger, but only if such dangers are reasonably

f oreseeabl e and knowabl e at the tinme of marketing. Castrignano

v. EER Squibb & Sons, Inc., 546 A 2d 775, 782 (1988). The

record in this case clearly reflects a dispute as to nmateri al

i ssues of fact surroundi ng whether the grapple was dangerous and
whet her those dangers were foreseeable to Hawco and knowabl e at
the tinme it was sold. The record also presents additional

factual questions as to whether Hawco's action or non-action with
respect to the grapple constituted a breach of one of the duties
it owed to decedent. These factual issues cannot be resolved at
the summary judgnment stage but instead nust be determ ned by the
jury.

Hawco further clainms sumary judgnent is proper because
regardl ess of whether a duty existed and was breached,
plaintiff's expert identified only three proxi mate causes of the
injury and Hawco had no responsibility for any of those
identified proxi mate causes. Dr. Marc R chman of the Brown

Uni versity Engi neering Departnent nmade a report dated March 21,

17



1991, in which he states the follow ng:
"[ Tl here were three concurrent proxi nate causes of the
infjury to M. Crawford and they are: the lack of hand rails
or safety rails around the spreader bar, the |ack of a | ock-
out design in the circuitry of the crane, and the negligence
of the longshoreman in |eaving the switch in the open
positi on when he knew that the crane was to be shut down for
repair."”
However, Hawco's argunent ignores the fact that after his initial
report, Dr. Richman reviewed additional discovery material and
suppl emented his initial findings. 1In his report of March 29,
1994, Dr. Richman clearly indicates that he believes that anong
t he many proxi mate causes of the accident are the defective
design of the grapple and its control systens and the inadequate
i nstructions and warnings to indicate how to position the grapple
when work was to be done on it. Hawco, obviously, was invol ved
in the design and manufacture of the grapple. Wether these
al | eged defects actually existed and contributed to cause the
accident is a question for the jury. Therefore, Hawco's notion
for summary judgnment on Count | is denied.
2. Count Il - Strict Liability
Rhode Island has adopted the definition of strict liability

set forth in 8402A of the Restatement (second) Torts. See Ritter

v. Narragansett Elec. Co., 109 RI. 176 (1971). The Restat enent

provi des:

Special Liability of Seller of Product for Physical
Harm to User or Consuner:

(1) One who sells any product in a defective condition
unr easonabl y dangerous to the user or consuner or to

his property is subject to liability for physical harm
t hereby caused to the ultinate user or consuner, or to

18



his property, if
(a) the seller is engaged in the business of
selling such a product, and
(b) it is expected to and does reach the user or
consuner w thout substantial change in the
condition in which it was sold.
(2) The rule stated in subsection (1) applies although
(a) the seller has exercised all possible care in
the preparation and sale of his product, and
(b) the user or consumer has not bought the
product fromor entered into any contractual
relation with the seller.
8402A Restatenent (Second) Torts.
This witer was the first trial judge in Rhode Island to
charge a jury in strict products liability shortly after the
decision in Ritter. The charge given was ultimately approved by

t he Rhode Island Suprenme Court in Parillo v. Groux Co., Inc.

426 A.2d 1313 (R I. 1981). Therefore, it is the established |aw
in Rhode Island that in order for a plaintiff to prevail in such
a case, he or she nmust prove: (1) that there was a defect in the
design or construction of the product in question; (2) that the
defect existed at the time the product |left the hands of the
defendant; (3) that the defect rendered the product unreasonably
dangerous, and by unreasonably dangerous it is neant that there
was a strong |iklihood of injury to a user who was unaware of the
danger in utilizing the product in a normal manner; (4) that the
product was being used in a way in which it was intended at the
time of the accident; and (5) that the defect was the proximte
cause of the accident and plaintiff's injuries.

Plaintiff here clainms that the lack of pilot controlled
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check val ves on the grapple was a defect which nade it

unr easonabl y dangerous when it was being used in a normal nanner
or when undergoing repairs. Additionally, plaintiff argues that
Hawco's failure to provi de adequate warnings or instructions with
the grapple created an unreasonable risk of harmto users. Hawco
contends that the grapple was not defective and unreasonably
dangerous and that plaintiff has provided no evidence to support
her claim The anmended or updated opinion of plaintiff's expert
Dr. Richman rai ses questions of fact as to whether the grapple
was defective and whet her that defect nmade the grapple

unr easonabl y dangerous when being used in a normal nmanner or when
it was being repaired. These are questions and issues which mnust
be left to the determination of the jury and cannot be deci ded by

this Court at the summary judgnent stage. Therefore, defendant

Hawco's notion for summary judgnent as to Count Il is deni ed.
3. Count 11l - Breach of OSHA Rulings and Safety Standards
Count 111 alleges that Hawco, as well as the other

def endants, violated express OSHA rulings and safety standards,
and as a result WlliamCrawford was injured and killed. Hawco
contends that this Count does not apply toit. Plaintiff's
response to Hawco's interrogatory nunber 36 admts that Hawco did
not violate any codified |laws, rules, regul ations, standards,
statutes, ordinances, or other requirenents or recommendations by
| ocal, state or federal governnment which caused or contributed to
the accident in question. Plaintiff's answer to Hawco's

interrogatory nunber 40 admtted that Hawco did not violate OSHA
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rulings, and plaintiff's response to Hawco's interrogatory nunber
41 admitted that she was not aware of any safety standards that
Hawco had viol ated. For these reasons, the Court agrees that
there are no material issues of fact in dispute as to this

matter. As a matter of law, plaintiff cannot prove the

all egations set forth in Count Il against Hawco. Therefore,
Hawco's notion for summary judgnent with respect to Count |11l is
gr ant ed.

4. Count 1V - Loss of Consortiumby & adys Crawford

In 1982, by way of P.L. 1982, Ch. 217 81 codified as R |
Gen. Laws 810-7-1.2, the Rhode Island Ceneral Assenbly
established a cause of action for |oss of consortium by a husband
or wife for the wongful death of a spouse. Since d adys
Crawford' s clainms for wongful death based on negligence and
strict products liability asserted in Counts | and Il survive,
the | oss of consortiumclaimasserted by her in Count IV |ikew se
survives. Therefore, Hawco's notion for summary judgnment with
respect to Gadys Crawford's claimset forth in Count IV is
deni ed.

5. Count IV - Brandi Crawford's claimfor |oss of
conpani onshi p.

Def endant Hawco also clainms it is entitled to sunmary
j udgnment on the claimasserted on behalf of Brandi Crawford in
Count IV. It is undisputed that Brandi was not a natural or
adopted child of Wlliam Crawford at the tine of his death.

Hawco, thus, clains that she is not entitled to bring a claim
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under 8 10-7-1.2(b) of the Rhode Island Wongful Death Act.
Plaintiff asserts that the doctrine of equitable adoption
shoul d apply in these circunstances and, therefore, Brandi
Crawf ord does have a valid claimunder the statute.
R 1. Gen. Laws 810-7-1.2(b) provides:
Whenever the death of a parent or parents of an
unemanci pated m nor or mnors shall be caused by the
wrongful act, neglect or default of another person, said
m nor or mnors may recover damages agai nst said person for
the | oss of parental society and conpani onship.
Def endant Hawco argues that the terns and | anguage enpl oyed in
the Wongful Death Act nust be strictly construed, and,
t herefore, Brandi Crawford cannot recover in this case because

WIlliam Crawford was not her "parent” at the time of death. See

Carrigan v. Cole, 35 RI. 162 (1913). The Rhode Island Suprene

Court to date has provided no guidance as to the neaning of the
word "parent” in this context.

Plaintiff asserts that this is an ideal case for the
application of the doctrine of equitable adoption. This doctrine
was originally recognized in cases involving inheritances, to
protect the interests of those whose famly relationshi ps had not
been formalized by adoption proceedings at the tine of the

decedent's death.? Francois v. Cahill, CA No. PC 92-0604, 1993

W. 853814 at *1, (R I. Super., My 17, 1993). The doctrine has

Since the family unit is deened to be an inportant
institution worthy of protection, to the extent that a mnor is a
menber of the famly unit, that mnor, though not fornmally
adopted - and often that minor has no choice in the matter - nust
be brought under the protective shield of benefits accorded to
ot her nmenbers of that unit."” Francois, 1993 W. 853814 at *3.
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gradual |y been incorporated into tort |aw and was recogni zed by

t he Rhode Island Superior Court in Francois v. Cahill.

According to the Superior Court in Francois, the five el enents

required to establish an equitable adoption are:

1. some showi ng of an agreenent between the adoptive
parent and the natural parents;

2. the natural parents giving custody of the child to the
adopti ve parent;

3. the child giving filial affection, devotion and

obedi ence to the adoptive parent during that parent's
lifetime;

4. t he adoptive parent taking custody of the child and
treating that child as the parent's natural child; and,

5. the death of the adoptive parent w thout the conpletion
of formal adoption procedures.

Francois 1993 W. 853814 at *2, citing In re Lanfronls Estate, 368

P.2d 318 (Ariz. 1962); Laney v. Roberts, 409 So.2d 201, 203 (Fl a.

Dist. Ct. App. 1982); Lee v. CQurley, 389 S E 2d 333, 334 (Ga.

1990). This Court concludes that the Rhode Island Suprene Court
wi || adopt that statement of the | aw when the occasion presents
itself.

Wlliam Crawford' s death prior to the fornmal adoption of
Brandi satisfies the fifth el ement or conponent of the rule.
However, there are factual issues which nust be determ ned by the
jury as to all the other elenments. For exanple, in Francois, the
Court addressed the requirenent of an agreenent between the
natural and adoptive parents. It comented that "the agreenent
need not be in witing, need not be express and i ndeed nay be

inplied fromthe acts, conduct and adm ssions of the adopting
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parties.” 1d. The existence of an agreenent, therefore, is a
determi nation that nmust be nade by the jury in this case. For
t hese reasons, Hawco's notion for summary judgnment on Brandi
Crawford's claimset forth in Count 1V is denied.

B. Har bour & Port's Mdtion to Dismss

Har bour & Port clainms that plaintiff's claimagainst it is
barred by the applicable Rhode Island statute of linmtations and
t hus shoul d be dism ssed pursuant to Rule 12(b)(6). This is a
straightforward i ssue. Crawmford's death occurred on March 2,
1991. The Rhode Island statute of limtations applied in
wrongful death actions is three years fromthe date of death.
R 1. Gen. Laws 810-7-2 (1984). Plaintiff clainms that the statute
of limtations should have been tolled in this case, thereby
allowing her to bring a claimagai nst Harbour & Port seven years
after Wlliam Crawford's death. This Court disagrees.

A claimbrought after the limtations period has run nust be
di sm ssed unl ess there are grounds for tolling the statute. The
statute of limtations in the Wongful Death Act is strictly
construed, and the | aw does not provide an exception for the

ci rcunstances present in this case. See Cadieux v. Int'l Tel. &

Tel egraph Corp., 593 F.2d 142 (1st Cr. 1979). Plaintiff clains

that the statute of |imtations should be tolled because she was
barred fromasserting a tort claimagainst Harbour & Port until
she attained a final judgnent in the LHWCA case. However, she
of fers no support for this contention. In fact, there are cases

whi ch indicate that just the opposite is true - that filing a
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cl ai munder the LHWCA does not preclude a plaintiff from bringing
a concurrent tort action. Thus, there is no tolling of the
statute of |imtations for a later filed tort action. Gould v.

Bird & Sons, Inc., 485 P.2d 458 (Wash. C. App. 1971).

The LHWCA, by its own terns, is the exclusive neans of
establishing enployer liability for the death of an enpl oyee
covered by the statute. |If successful in the LHACA claim
plaintiff would not be able to pursue a negligence/tort action
agai nst Harbour & Port. However, there was nothing to prevent
plaintiff fromfiling a court action against Harbour & Port in a
timely fashion while the LHWCA claimwas pending. In the tort
action, Harbour & Port would have been entitled to assert the
affirmati ve defense of paynent if it had paid the claim

Plaintiff also clains that she attenpted to file an anended
conpl ai nt addi ng Harbour & Port as an additional defendant on
Sept enber 23, 1994 but was not allowed to do so, primarily
because of Harbour & Port's argunment that the tort claimwas tine
barred by 33 U S.C. 8905(a) until all appeals in the LHACA case
wer e exhaust ed. Reviewing the facts of the case, it is evident
that the cause of action accrued on March 2, 1991, triggering the
l[imtations period. The statute of limtations, therefore, ran
on March 2, 1994, 7 nonths prior to the time plaintiff sought to
file the anended conplaint. The attenpt to assert a cause of
action on Septenber 23, 1994 woul d al so have been untinely.

Plaintiff finally argues that this claimshould rel ate back

to the date of the original pleading, curing any statute of
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[imtations defects present in the current claim Fed. R Gv.
P. 15(c)(3) allows a plaintiff to add a new party and, for
statute of limtations purposes, the anended pl eading rel ates
back to the date of the original conplaint if the party being
brought into the action knew or should have known that "but for a
m st ake concerning the identity of the proper party, the action
woul d have been brought against the party.” Fed. R Gv. P.
15(c)(3). It is clear fromthe facts of this case that there was
no mstake as to the identity of Harbour & Port and that the
failure to include it in the original conplaint was a consci ous
deci sion made by plaintiff. Therefore, the relation-back rule

has no application to this case. See Peloso v. R1. Sand &

Gravel Co., Inc., 330 A 2d 900 (1975). As plaintiff points out

i n her menorandum Harbour & Port was joined in the litigation as
a third party defendant by Cooper/T. Smith in 1991. Plaintiff
was certainly aware of Harbour & Port's identity then. 1In any
event, it is clear that Harbour & Port's identity as WIIliam
Crawford' s enpl oyer has been known throughout the course of this
[itigation.

For the reasons asserted above, this Court concludes that
plaintiff's claimagainst Harbour & Port is time barred by the
appl i cabl e Rhode Island statute of limtations. Therefore, that
clai m must be dism ssed pursuant to Fed. R Civ. P 12(b)(6).

3. AXA's Modtion for Sumrmary Judgnent

Third party defendant AXA has nade a notion for summary

judgnment on its crossclaimfor a declaratory judgnent agai nst
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Har bour & Port. Since plaintiff's claimagainst Harbour & Port
has been di sm ssed, Harbour & Port's cl ai magai nst AXA for
i nsurance coverage is now noot and so is AXA' s crosscl ai m agai nst
Har bour & Port. Therefore, AXA' s notion for summary judgnent
does not have to be deci ded.
' V.  Concl usi on

For the reasons stated above, Hawco's notion for sumrary
judgnment is denied as to Counts I, Il, and IV. The notion is
granted as to Count II11. Harbour & Port's notion to dism ss the
conplaint against it hereby is granted thus maeki ng Harbour &
Port's clai magai nst AXA and AXA's crosscl ai m agai nst Harbour &
Port both nmoot. No judgnents will enter in this case until al

clains are resol ved.

It is so ordered.

Ronal d R Lagueux
Chi ef Judge
June , 1998
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